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Procedural History

On November 30, 1999, S.S., the Parent of B.S. (the Student), requested the appointment of
an Independent Hearing Officer (IHO) to address the issue of the Student’s digibility for specid
educeation sarvices. The hearing was requested againgt the Crown Point Community School
Corporation and the Northwest Indiana Specia Education Cooperative (heresfter, the School).
Jerry L. Colglazier, Esg., was gppointed as IHO on December 1, 1999. By letter dated
December 7, 1999, the IHO advised the parties of their respective hearing rights and aso
advised them of the procedures to be followed in the conduct of the hearing. He dsoissued a
“Notice of Prehearing Conference,” which set a prehearing conference for December 15, 1999.
The Notice detailed the issues to be discussed at the prehearing. The prehearing was
conducted by telephone on December 15, 1999. The IHO issued a prehearing order shortly
theresfter, setting hearing dates, incorporating discussions of hearing rights and procedures, and
edtablishing the issues for hearing, which were:

1. Isthe Student eigible for specid education and related services?
2. If the Student is digible for special education and related services, what

services and accommodations are appropriate?

The partiesjointly moved for an extension of time within which the hearing could be conducted
and awritten decision rendered. The IHO granted the request by order dated December 21,



1999. A “Notice of Find Hearing” dated that same date, set the matter for hearing beginning
on February 7, 2000, with the written decision to be rendered by March 15, 2000.

The hearing was conducted over three days, February 7, 8, and 9, 2000. A written decison
was rendered on March 15, 2000. The IHO found the student is twelve years of age (d/o/b of
March 3, 1988) and is afifth grade student participating in the generd curriculum at the local
elementary school. In 1996, while in the firgt grade, the student was determined digible for
gpecid education for a communication disorder, with the related service of occupationa
therapy. The specid education services for the communication disorder were to improve
intelligibility and reduce hypernasdity in conversationd speech, aswell as to enhance visud-
motor functioning within the classroom setting. Occupationa therapy was designed to address
primarily poor handwriting along with fine and gross motor problems. These services continued
through the fourth grade. Psychologica and educationa assessments indicate the Student’s
overd| ability iswithin the low average range with achievement in the expected range. He does
have aweakness in mathematics. Although behavior rating by the Parent suggested attention,
socid problems, and aggression to be significant concerns, similar rating scaes by the teachers
did not suggest any areas of concern. Eva uative data do not suggest the presence of alearning
disability.

In August of 1997, just before the art of the Student’s third grade year, the Vindand Adaptive
Behavior Scales was administered to the Parents and the Student’s teachers. The teachers did
not report any sgnificant concerns. The Mother rated the Student within the mildly mentaly
handicapped range for communication skills, borderline for socidization, and moderately
mentaly handicapped for daly living skills, with an adaptive behavior compodte within the
moderately mentaly handicapped range. The Father placed the Student within the average
range for socidization and communication, but sgnificantly handicapped in daily living skills
Results from the Woodcock-Johnson Compuscores in reading and math were above grade
level. Continued digibility for specid education services for a communication disorder with the
related service of occupationa therapy were recommended.

The parent obtained an independent psychiatric evauation in February of 1998. The
psychiatrist stated the Student did not meet the criteriafor Asperger’s Syndrome but may have
Pervasive Development Disorder Not Otherwise Specified (PDD/NOS). She recommended
continued occupationd thergpy to assst “sensory integration,” adapted physica education, and
acontinuation of speech therapy. By letter of August 4, 1998, the Parent requested the School
evduate the Student for the possible existence of Pervasive Development Disorder/Autism, as
well asthe need for occupational and physica therapy. The psychiarig, in aletter of August
25, 1998, reported that the Student does meet the criteriafor Autism based upon the following:
(1) orthopedic problems from an early age, with the developmenta history at the low side of
average; (2) impared socid interactions; (3) lack of awareness of existence of fedings of
others; (4) difficulty in socid interactions with consequent inappropriate actions; (5) impaired
communication skills with peers and lack of ability to attract attention gppropriatdly; (6) speech
problems; (7) distress over trivia changes; (8) routines; and (9) limited range of interests.



The School evauated the Student in September of 1998. Assessments included the Gilliam
Autism Rating Scale, the Multidimensiona Sdf-Concept Scale, and observations. A case
conference committee was convened in October of 1998. The psychiatrist participated by
telephone. Parents and School personnd were at variance regarding the degree of disability of
the Student. At the case conference committee, the School reported the Student showed no
sgnificant discrepanciesin performance as aresult of the physica and occupationa therapy
evauations, dthough he does demondrate incongstent performance in writing, rasing his hand,
and taking turnstalking. Speech therapy services continued to be recommended. The Student
did not meet eight of the 16 criteriafor autism.

During the 1998-1999 schoal year, the Student’s fourth grade year, he experienced sgnificant
academic and behaviora changes. He had been in gifted classes and was on the honor roll for
the first semester. However, near the end of the first semester, behavior problems began to
occur, which accelerated in February and March of 1999. The Student refused to do work and
his grades plummeted. Some of the behavior was described as “bizarre” and “very, very
spontaneous,” and included such activities as loud, sustained singing during silent reading;
crawling on the floor like animd; growling, barking, and “nipping” at classmates,; and choking
himsdf. By the end of the fourth grade, the behaviors had subsided and his academic work had
improved. The Student was allowed to complete missed work. The IHO found that, based on
the record devel oped at the hearing, the Student’s problems ssemmed from difficult persond
meatters & home and in the community, including physica dtercations with his parents, family
financia concerns, and dispoutes with an older brother that resulted in physica harm to the
Student and consequent involvement of loca public agencies. Also during this period (April of
1999), the Student was subjected to a battery of assessments as a part of a neuropsychological
evauation. The results noted varigble attention and motivation problems, which the School had
not observed. Intellectua functioning wasin the average range; he was a or above grade level
in al areas except expressive writing, where written expression was within the borderline-
impaired ranged, manifested by doppy and disorganized handwriting. The Student has deficits
in fine motor coordination, with performance “suggestive” of visud-gpatia organizationd
difficulties rather than problems with memory. Socid problem-solving was in the low average
range. Parentsidentified many sgnificant behaviord difficulties. The Student’s teacher, dthough
reporting the student was often sad, expressed a desire to die, and did not have many friends,
nevertheless did not believe the Student’s symptoms were dlinicdly sgnificant. Adaptive
behavior skillswere in the mildly deficient range. The summary was the Student was of average
intellectud functioning with good academic achievement skills with difficulty in socid skills.

A case conference committee was scheduled for June of 1999 to discuss the results of the
independent evaluation and discuss extended school year (ESY) services. The Student was not
found in need of ESY sarvices during the summer of 1999. The Student was referred on June
8, 1999, to the Riley Child Development Center in Indiangpolis for an evauaion. The Riley
report found the Student to have receptive and language skillsin the high average range, with a
hypernasa voca quality, and features consistent with PDD/NOS. The report stated that such
“autidic features are likely to be most evident in less structured settings, such ashome...” Fne



and gross motor problems were determined to be related to PDD and characteristics of
Attention Deficit Hyperactivity Disorder (ADHD).

The Student’s case conference committee reconvened in September of 1999 for the purposes
of conducting an annud case review, the results of the triennial speech evaduation, and to
consder the independent evauations from Riley and from the neuropsychologica evauation.
The consensus of the case conference committee was that the Student was no longer digible for
special education and related services. The Parents requested the Student be evauated to
determine whether he is Other Hedlth Impaired (OHI) due to the ADHD and PDD. The case
conference committee reconvened on November 19, 1999, to consider possible digibility under
OHI. The Student’s fifth grade teacher reported he was performing at or above average
academicdly; both the occupationa and physica therapists reported physica functioning does
not interfere with the Student’s education; and the teacher for students with OHI and
Orthopedic Impairments (OI) did not report deficiencies that would meet digibility criteria. The
Speech-Language Pathologist (SLP) stated that pragmeatic language, receptive expressive
language, voice and fluency were gppropriate and above age equivaent. Fitch, loudness, and
resonance were normd. Although the SLP acknowledged the Student’s hypernasdlity, his
language isintdligible and easy to undersand. The SLP recommended that communication
disorder services be discontinued.

The IHO found School personnd were sufficiently gpprised of the digibility criteriaunder 511
IAC 7-3 et seq. (“Artidle 7”). In addition, the Schoal, in preparation for the hearing, obtained
an independent evauation by an employee of another public schoal digtrict. The independent
evauator did not believe the Student was ligible for services under any educationd or medica
diagnogis within the spectrum of autism disorders.

From the above, the IHO concluded the Student was not digible for specid education and
related services under any educationd or medica diagnosis within the spectrum of autism
disorders. In the aternative, the IHO stated that, even should the Student exhibit conditions
within the Autism Spectrum Disorder, thisis not adversdy affecting his educationd
performance. The IHO aso concluded the Student was not digible under OHI, Ol, or
communication disorder.  The IHO gppropriatdy notified the parties of their adminigtrative

aoped rights.

Appeal to the Board of Special Education Appeals

The Petition for Review

The Student on April 17, 2000, filed atimely apped with the Board of Specia Education
Appeds. The Student objected to the testimony of the School’s independent evaluator because
the Parents did not request such an evauation nor were they informed that such an evaduation
was to be performed. The Student urges such testimony be struck from the record and not



consdered. The Student aso objects that the IHO did not provide sufficient credit to the
expertise of the psychiatrist who evauated the Student.

The Student aso challenged the adequacy of certain Findings of Fact that found that services
continued for the Student when the Student asserts the services were discontinued. The Student
aso chalenges the finding that by end of the Student’s fourth grade year (end of the 1998-1999
school year), the Student’s behavior and academic problems were dleviated. The Student so
chalenges the gppropriateness of certain assessment instruments employed by the School and
the characterization of the Riley evauation, which resulted from the request for an independent
evauation by the Parents athough the School selected Riley. The Student dso chalengesthe
IHO’sfinding that the Riley evauation did not address Article 7 criteriafor Autism.

The Student aso questions the hearing procedures, but the nature of thisissue is not sufficiently
Clear.

School’s Response to the Petition for Review

The School on April 19, 2000, timely requested an extension of time to prepare and file a
Response to the Petition for Review. The Board of Special Education Appeds (BSEA),
granted the request by order dated April 20, 2000, granting the School until the close of
business, May 1, 2000, to file its Response. The time frame for reviewing the record and
rendering awritten decision was accordingly extended to June 1, 2000.

On May 1, 2000, the Schoal filed its Response. As noted in the IHO’s written decison, the
School had an employee of another Indiana public school digtrict observe the Student. The
School represents the employee-witness did not evaluate the Student but, rather, observed the
Student in a school setting. The employee-witness was retained to consult with the School
regarding the issuesin this hearing. The employee-witness reviewed the Student’s educationa
records and performed a “short observation”. No written report was prepared. The
employee-witness was listed on the School’s witness list, and the Parent had the opportunity to
cross-examine the witness.

The School disagrees that occupationa therapy services were discontinued but does
acknowledge afactud error in Finding of Fact No. 4. The School states that this Finding of
Fact should read: “Speech language services continued through the fourth grade, while
occupationd therapy services continued on a consultation basis though the third grade but were
discontinued for the fourth grade.”

Although the Student objects to certain assessments used by the School, the School argues that
the Finding of Fact states the fact that the assessments were used, which isnot in dispute. Asto
the adequacy or appropriateness of such instruments, the School moves to exclude the



documents submitted by the Student with his Petition for Review that were not submitted at the
hearing.

The School has no reason to doubt the Parent and Student struggled to complete the make-up

assgnments at the end of the fourth quarter in the Student’s fourth grade year, neverthdess, the
fourth grade teacher’s statement is accurate that, by June of 1999, the Student’s academic and

behaviora problems had been dleviated.

To the extent that the Student objects to the credibility or weight accorded certain evauations
or evauators, this, the School asserts, iswithin the discretion of the IHO. Asto the Riley
evauation, the School maintains that the IHO correctly described the circumstances surrounding
the request for the evauation and the fact the report itself does not address Article 7 criteria

The School aso addressed the hearing procedures anomalies dluded to by the Student. A
dight delay was occasioned by the unavailability of the School’s board room, a fact that was not
communicated to the IHO and the parent athough the prehearing order identified this asthe
hearing Ste. However, the new dte for the hearing was a short distance away. This confusion
delayed the hearing for about one-half an hour.

Review by the Board of Special Education Appeals

The BSEA st May 15, 2000, as the date for review of this matter. The BSEA eected to
review this without ord argument and without the presence of the parties. Thereview was
scheduled for the offices of the Indiana Department of Education, Room 229, State House,
Indiangpalis. A “Notice of Review Without Ord Argument” dated May 1, 2000, was mailed to
the parties.

On May 15, 2000, dl three members of the BSEA appeared at the offices of the Indiana
Department of Education. All three members had received previoudy a complete copy of the
hearing record as well as dl correspondence and pleadings from the parties regarding this
apped. Thereview was tape-recorded. A transcript of the review will be prepared and mailed
to the representatives of the parties as soon asit is available.

In consideration of the record as awhole, the Petition for Review, and the Response thereto,
the BSEA makes the following determinations.

COMBINED FINDINGS OF FACT AND CONCLUSIONS OF LAW




The Board of Speciad Education Appeds, pursuant to 511 IAC 7-15-6, is charged with
the respongbility of reviewing the decisons of Independent Hearing Officers gppointed
pursuant to 511 IAC 7-15-5. The Student timely appedled the decision of the IHO.
Accordingly, the BSEA hasjurisdiction in this métter.

Under 511 IAC 7-15-6(k), the BSEA isto review the record as awhole to ensure that
the requirements of due process are met. The Student aludes to “confuson” occurring
at the beginning of the three-day hearing that delayed the hearing process by one-half
hour. The “confuson” resulted from the unavailability of the School’s board room,
which had not been communicated to the IHO or the Parent. This was easily resolved.
The Student does not state how this delay affected his due process rights, nor does the
BSEA find that his due process rights were affected in any way due to this minor delay.

The School obtained the services of an outside consultant employed by a different
public school didtrict to observe the Student and review his educationd records.
Although the School asserts this was not an evauation, the BSEA findsthet it wasa
child-specific process and congtitutes an evauation. 1n addition, the School granted the
outside consultant access to the Student’s educationd records without obtaining an
order from the IHO under 511 IAC 7-8-1(1)(6) or the written permission of the Parent,
asrequired by 511 IAC 7-8-1(k) and 34 CFR §99.30. The failure to adhere to these
procedurd requirementsis not cured by the listing of the outside consultant on the
School’switnesslis. Permitting this testimony was error. The only remedy avallableis
to strike from the record the testimony of the School’s outside consultant, which is so
ordered. However, the BSEA aso notes that this testimony was cumulative and its
absence from the record will not otherwise affect the IHO’s ultimate determinations as
those are supported by other evidence and testimony in the record.

The weight accorded the testimony of awitness iswithin the discretion of the IHO and
will not be disturbed absent a showing of finding that the IHO acted in a matter that was
contrary to established procedures, arbitrary or capricious, an abuse of his discretion,
arbitrary or capricious, contrary to law, or unsupported by substantial evidence. 511
IAC 7-15-6(k). The record and the IHO’s written decision indicate that the IHO did
congder the testimony of the Student’s psychiatrist. No abuse of discretion is evident.
The IHO’s determinations will not be disturbed.

The Student objects to Finding of Fact No. 4 in the IHO’swritten decison. The
School acknowledges the Finding of Fact contains some inaccurate information. The
BSEA amends Finding of Fact No. 4 to read asfollows. “These services continued
through the third grade and then became consultative services during the fourth grade.”

The Student objects to the IHO’s statement in Finding of Fact No. 8, which reads.
“Specid education services for communication and OT were continued.” The BSEA,
after congderation, amends Finding of Fact No. 8 to read asfollows: “Special



10.

11.

education sarvices for communication disorder with consultative services for OT were
continued.”

The IHO dated in Finding of Fact No. 12 that the Gilliam Autism Rating Scae was
utilized in the assessment of the Student.  Although the Student objects to the use of this
ingrument, the IHO was merdly sating afact. Finding of Fact No. 12 will not be
disturbed.

The School moved to strike from the Student’s Petition for Review a document critica
of the assessment ingrument referenced in Combined Finding of Fact and Conclusion of
Law No. 7, supra. The document was not provided at the hearing but could have
been. Accordingly, the School’s motion to strike this document from the record is
granted.

The Student objectsto the IHO’s Finding of Fact No. 15, which recited the testimony
of the Student’s fourth grade teacher to the effect that the Student’s behavior subsided
near the end of the 1998-1999 school year and that he was permitted to complete
missed classroom assignments. This is an accurate recounting of the teacher’s
testimony. Thereisno basisto disturb the IHO’sfinding in this regard.

The Student objectsto the IHO’s Finding of Fact No. 19, which isin three subparts.
This Finding of Fact addresses the assessment obtained from the Riley Child
Development Center in Indiangpalis. Although the Student is concerned with the record
indicating who initiated the referrd, the IHO’s statement that areferral was madeis
accurate and will not be disturbed. The IHO aso correctly noted that the Riley report
did not utilize Article 7 criteria to assessing the presence of an educationd disability.
The subsequent letters from Riley to this effect were not a part of the initid report. The
BSEA finds no reason to disturb the IHO’s Finding of Fact No. 19.

There being no objections to the IHO’s Conclusions of Law, the BSEA hereby adopts
same.

ORDERS

In congderation of the foregoing, the BSEA now issues the following Orders:

1.

The testimony of the School’s outside consultant is struck from the record for the failure
of the School to adhere to state and federa procedural requirements that require the
obtaining of an order from the IHO or the written permission of the parent before
conducting an evauation and granting access to the Student’s educational records.



2. The document submitted by the Student with his Petition for Review, critical of the use
of a specific assessment indrument is hereby struck from the record for falure to
provide the document at the hearing when such a document could have been provided.

3. The IHO’s decision finding the Student not digible for specid education and related
sarvicesis hereby affirmed, except where amended.

4, Any other motion not specifically addressed by the BSEA is hereby considered denied.

Date: May 15, 2000 /s Raymond W. Quig, Ph.D., Chair
Board of Special Education Appeds

Appeal Right

Any party aggrieved by the decision of the Board of Special Education Appeals has thirty (30)
cdendar days from the receipt of this decison to seek judicid review in acivil court with
jurisdiction, as required by 1.C. 4-21.5-5-5.



